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MM/ ORDER

Per Manoj Kumar Aggarwal (Accountant Member)

1. Aforesaid appeal by assessee for Assessment Year [in short
referred to as ‘AY’] 2011-12 contest the order of Ld. Commissioner of
Income-Tax (Appeals)-20, Mumbai, [in short referred to as ‘CIT(A)],
Appeal No.CIT(A)-20/1T-10259/2018-19 dated 28/06/2019 on certain

grounds. However, the grounds urged before us is ground nos. 3 & 4

which read as under: -




3. On the facts and circumstances of the case and in law, the learned CIT(A) has
erred in not considering the fact that the order passed by the Learned Assessing
Officer was by treating the appellant as a Resident company whereas the appellant
is a Non Resident company.

4. On the facts and circumstances of the case and in law the learned CIT(A)
erred in confirming the addition made by Ld. A.O. of Rs. 8,09,170/-, being the
amount of dividend received from investment made in an Indian Company,
registered on the Stock Exchange, which is exempt u/s 10(34) r.w.s 115(0) of the
Act, by treating the same as income from unexplained source.

2. We have carefully heard the rival submissions and perused
relevant material available on record. Our adjudication to the subject
matter of appeal would be as given in succeeding paragraphs.

3. The material facts are that an assessment was framed against the
assessee for the year u/s 144 rw.s. 147 on 07/12/2018. The
reassessment proceedings stem from the fact that the assessee did not
file return of income for the year under consideration. However, upon
perusal of TDS-Form 15CA filed by the assessee, it transpired that it
made certain remittances of Rs.8.09 Lacs to non-resident. The
remittance was stated to be in the nature of dividend. On the basis of the
same, it was concluded by Ld. AO that the assessee had earned profits
during the year and paid dividend to non-resident since the dividend has
to be paid out of profits earned during the year. Since the assessee
failed to make any submissions, the aforesaid amount of Rs.8.09 Lacs
was determined as its total income.

4. Before Ld. CIT(A), the assessee submitted that it was a Mauritius
based non-resident foreign company and it received dividend from an
Indian Company which was exempt u/s 10(34) r.w.s. 115-O of the Act.
Therefore, the assessee was not liable to pay tax on such income.
However, the said argument could not find favor with Ld. CIT(A) who
chose to confirm the action of Ld. AO. Aggrieved, the assessee is in

further appeal before us.



5. Upon perusal of documents as placed before us, we find that the
assessee, in fact, is a private company incorporated in Mauritius as
evident from certificate of incorporation dated 12/07/1996. It has
received dividend of 20% on equity shares for the year 2009-10 for an
amount of Rs.8,07,800/- from an Indian listed entity namely Asian Star
Company Limited which is evident from payer’s letter dated 19/10/2010
written to the assessee and also from payer’'s letter dated 08/10/2010
written to assessee’s bank. The said amount has been debited from
payer's bank account on 12/10/2010. Thereafter, the assessee has
remitted US Dollars 18225 (equivalent to Indian Rs.8,09,170/-) on
08/11/2010 from its bank account maintained with Indusind Bank Ltd,
Mumbai Branch to its own account in Mauritius. For this remittance, the
assessee has filed Form No.15CA on 03/11/2010 as required to
effectuate the said remittance. The same is also evident from Form
No0.15CB issued by a Chartered Accountant as per the requirements of
Rule 37BB. Thus, we find that the receipts by assessee were in the
nature of dividend from an Indian entity which was subsequently
transferred by assessee from its one bank account to another bank
account. Since the dividend income would be exempt in the hands of the
assessee in terms of Sec. 10(34) r.w.s. 115-0, there would not be any
requirement to file Income Tax Return for the assessee. Hence,
considering the factual matrix, the income of Rs.8.09 Lacs as determined
by Ld. AO is not sustainable. We order so.

6. The appeal stands partly allowed in terms of our above order.

Order pronounced on 5th April, 2021.
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